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This case arises under the "whistleblower" protection of §405 of the Surface
Transportation Assistance Act of 1982 (STAA), 49 USCA §31105 (1995), and the regulations
at 29 CFR Part 1978. A hearing was held in Portland, Oregon on May 10, 1995.  Complainant,
Thomas E. Brandt (Brandt), appeared pro se and respondent, United Parcel Service (UPS),
appeared by its Employment and Employee Relations Manager.  Evidence was received.
Brandt's argument was stated in a notebook which contained his summary of, and commentary
on articles which were also contained in said notebook. Respondent was given an opportunity
to respond, which it did in a letter dated June 9, 1995. The record closed on June 26, 1995 after
the time for further briefs had expired.  TR 95.1

Facts

The facts are not in dispute, except as noted. 



2 DOL Decs. refers to the publication of the United States Department of Labor entitled "Decisions of the
Office of Administrative Law Judges and Office of Administrative Appeals."  Secretary of Labor Decisions are
also available on a CD ROM published by the Office of Administrative Law Judges, entitled "Whistleblower
Library" for sale by the U.S. Government Printing Office, Superintendent of Documents.
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Thereis no disputethat UPSis engaged in interstate trucking operations and that its
employeesoperatecommercialmotorvehiclesin interstatecommerce,andthatthiscomplaint
under STAA is properly before me.  See, Secretary’s Findings, dated March 28, 1995.

Brandtwashiredby UPSasa"feederdriver" onor aboutOctober31,1994. UPS hires
additionaldriversat this timeeveryyearonatemporarybasisto helpwith increasedworkload
beforeChristmas.TR 26.  He was given forty hours of training, which ended at approximately
2:00 P.M. on Friday, November 4.  TR 36.He was advised that he might be called to drive a
variable shift (TR 45), and that the majority of the runs are at night.  TR 27, 48, 77.  

Debbie Blankenship,one of UPS’sFeederSupervisors at the Hermiston terminal,
testified that shecalledclaimant on Friday, November 4th and left a message on Brandt’s
answeringmachine.TR 34.  Brandt testified that he never got this message.  TR 11.  This is the
only conflict in evidence, but it need not be resolved becauseit is agreedthatBrandt did get a
messageonSaturday,November5thatapproximately7 P.M.thathewouldbeneededto drive
fromHermiston,OregontoSpokane,Washingtonandreturn,beginningat8:00P.M.onSunday,
November6. TR 12.  Brandt therefore had more than 24 hours notice of his proposed
assignment.  

Brandtcalculated that the proposed assignment would have ended at 6:00 A.M. on
Monday, November 7, requiring a shift in his sleeping pattern.  TR 14.  He refused the
assignmentduringhis conversationwith Debbie Blankenship on the ground that hewould be
toofatiguedto drivesafely,asaresultof havingto changehissleepingpattern.TR 13, 38, 62.
Herepeatedtherefusalin personatUPS’sHermistonfacility two hourslater(TR39),andagain
at a meetingwith UPSpersonnelon the morning of Monday, November 7.  TR 47.  UPS
thereuponterminatedhis employment.Ray Warren, UPS’s Feeder Supervisor in Hermiston,
stated that he needed drivers he could count on to work when called.  

Law and contentions

In order to establish a prima facie case forrelief underSTAA anemployee must show
thatheengagedin protectedconduct,thathewassubjecttoadverseemploymentaction,andthat
his employerwas aware of the protected conduct when it took the adverse action, and must
presentevidencesufficientto raisetheinferencethattheprotectedconductwasthelikely reason
for theadverseaction.Ertel v. Giroux Brothers Transportation, Inc., 88-STA-24(Sec’y.Feb.16,
1989)DOL Decs.2 Vol. 3,No.1,p.162,168;Moon v. Transport Drivers, Inc., 836F.2d226,229
(6th Cir. 1987).  

It isundisputedthatBrandtwasterminated,whichisanadverseemploymentaction,and
thatthereasonfor terminationwasBrandt’srefusalto taketheproposedassignment.The focus
of the dispute is, therefore, whether Brandt’s refusal was protected activity.

49 USCA § 31105 (1995) provides in pertinent part:

(a) Prohibitions.--(1) A person may not discharge an employee, or discipline or
discriminate against an employee regarding pay, terms, or privileges of



3 Section 405(b), 49 USCA App. §2305(b)(1993) was the predecessor of the statute involved here, 49
USCA § 31105 (1995).
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employment, because--

(A) ...

(B) the employee refuses to operate a vehicle because--

(i) theoperationviolatesa regulation,standard,or
order of the United States related to commercial
motor vehicle safety or health; or ...

Brandtcontendsthathewasjustifiedin refusingtheassignmentbecause,hadheaccepted
it, hewouldhavebeenin violationof aregulationrelatedto motorvehiclesafety,viz., 49CFR
§392.3 which provides:

§ 392.3  Ill or fatigued operator.

No driver shalloperatea motor vehicle, and a motor carrier shall not require or
permit a driver to operate a motorvehicle,while the driver’s ability or alertness
is so impaired, or solikely to becomeimpaired,through fatigue, illness, or any
othercause,astomakeit unsafefor himtobeginorcontinueto operatethemotor
vehicle. However, in a case of grave emergency where the hazard to occupants
of thevehicleor otherusersof thehighwaywould be increasedby compliance
with this section,the driver may continueto operatethe motor vehicleto the
nearest place at which that hazard is removed.

Brandtadmitsthat taking the assignment would not have violatedthehoursof service
rulesspecifiedin Part395of 49 CFR.  TR 16.  These rules spell out in detail the maximum
hoursadrivermaydrivein variousperiods.Brandt rests his contention on the general assertion
thatsafety laws should beliberally construed,andon a numberof scientificstudieswhich he
summarized in a letter to Russell C. Hart, the OSHA investigator, copies of which were also
introduced into the record before me.  CX 1.

Brandtis,of course,correctthattheSTAA shouldbeinterpretedliberally. For example,
the Secretary has stated:

Section 405(b) 3 must be interpreted consistent with Congressional intent,
namely, the promotion of commercial motor vehicle safety on the nation’s
highways. ... 

Given the clear legislative concern for promoting commercial motor vehicle
safety, I agree with the ALJ that Section 405(b)shouldnot be read so narrowly
thatit wouldprotectanemployeewhorefusedanorderto violatemotorvehicle
safety regulations only if the violation exists at the time the order is given.

Boone v. TFE, Inc., 90-STA-7,(Sec’y.July17,1991)DOL Decs.Vol. 5,No.4,p.160,161,aff’d
sub nom. Trans Fleet Enterprise, Inc. v. Boone, 987 F.2d 1000 (4th Cir. 1992). 

The articles relied upon by Brandt are in three groups.  The first consists of



4 § 392.14 Hazardous conditions; extreme caution.

Extreme caution in the operation of a motor vehicle shall be exercised when hazardous
conditions, such as those caused by snow, ice, sleet, fog, mist, rain, dust, or smoke, adversely
affect visibility or traction.  Speed shall be reduced when such conditions exist.  If conditions
become sufficiently dangerous, the operation of the vehicle shall be discontinued and shall not
be resumed until the vehicle can be safely operated. ...
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documentationthatfatiguein theworkplaceandin thetruckingindustryismoresignificantthan
commonlyrealized;that the costof accidents in which fatigue is involved is large, both in
dollars and in lives.  This group includes two technical reportsof theNational Transportation
Safety Board.  The secondgroup consists of an explanation of circadian rhythm-- the rhythm,
setby a person’sbiologicalclock, that controls sleep patterns according to day andnight,and
perhapsaccordingtobrightlight anddarkness,orotherfactors.The point is that to change one’s
patterns of sleep takes several days for many, ormost,people,whobecomesleepyor fatigued
before adjusting toanewrhythm,whichmakesit unsafe to drive.  The third group consists of
dataonstudiesshowingthatsleepinessin theworkenvironmentcanbemeasuredandpredicted.
The point is that the driver is the bestjudgeof his own sleepiness, and that there is a high
correlationbetweensubjectivefeelingsof sleepinessandsomeobjectivephysiologicchanges.

UPScontendsthat thesearticles, insofar astheyreferto thetruckingindustry,referto
longhauldriversthatarepaidby themile or by theload. UPS drivers are paid by the hour (TR
56),andareguaranteedtenhoursoff betweenshifts by the labor contract.  "Mr. Brandt was
terminated for his inability to fulfill the requirements of the job."

Discussion

Robinson v. Duff Truck Line, Inc., 86-STA-3(Sec’y.March6, 1987)DOL Decs. Vol. 1,
No. 2, p.451,aff’dsub nom. Duff Truck Line, Inc. v. Brock, 848F.2d189(6thCir. 1988)(Table)
involved a driver who refusedan assignmentto drive underconditions he deemed unsafe
because of ice on the road.  The Secretary wrote:

I rejectthepositionthatsection392.144 is violatedwhenever the driver has a
reasonableandgoodfaith beliefthatit is unsafeto drive. Section 392.14 makes
nomentionof adriver’sgoodfaith belief. Rather, this section by its clear terms
prohibitstheoperationof avehiclewhentheweatherconditionsarein factsuch
that the vehicle cannot be operated safely.

Id.,atp.454. The Secretary went on to hold that the weather conditions were in fact dangerous
and found that Mr. Robinson had engaged in protected activity.

Althoughfatigueis inherentlymoresubjectivethanweatherconditions,theSecretary’s
positionimpliesthat§ 392.3, in the context of an STAA whistleblower proceeding, should not
be interpreted to justify a driver's purely subjective feeling of fatigue.  Some objective factor
must validate the subjective feeling.

In one case a driver pulled over for a nap, feeling severely fatigued after having been up
for 19½ hours, driving the last seven. The Secretary ruled, and the court affirmed, that Yellow
Freight Systems violated STAA when it disciplined the driver for taking a nap under those
circumstances. Yellow Freight Systems, Inc. v. Reich, 8 F.3d 980 (4th Cir. 1993).  In another,
Smith v. Yellow Freight System, Inc., 91-STA-45 (Sec'y. March 10, 1993) DOL Decs. Vol. 7, No.
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2, p. 46, the Secretary ruled in favor of thedriver under STAA because he was disciplined for
taking a fatigue break.  He had been readyfor dispatchfor tenhours,then was dispatched two
hours later for a ten hour run.  After driving for about an hour he pulled over in order to nap. 

These cases are the typical cases involving the fatigue provision of §392.3, with or
without a violation of the hours of service rules specified in Part 395. Of course, many cases
have found a driver protected for refusing to violate the hours of service rules. E.g., Boone v.
TFE, Inc., supra, 90-STA-7, (Sec'y. July 17, 1991) DOL Decs. Vol. 5, No. 4, p. 160, 161, aff'd
sub nom. Trans Fleet Enterprise, Inc. v. Boone, 987 F.2d 1000, 1004 (4th Cir. 1992), Greathouse
v. Greyhound Lines, Inc., 92-STA-18 (Sec'y. August 31, 1992) DOL Decs. Vol 6, No. 4, p. 203

Brandt's reliance on the journal articles is an attempt to show that the driver's appraisal
of his own alertness should be given more weight than the hours of service rules. This assertion
requires some analysis of the relationship between the two rules. The hours of service rules are
designed to set a workable criterion that enables both drivers and their employers to estimate in
most circumstances how much driving is feasible and safe within a certain time. The illness and
fatigue regulation seems designed for those situations where the hours of service rules are
inadequate to insure safety. I conclude that the hours of service rules establish a presumption
of safe operation that can be rebutted by evidence showing circumstances peculiar to a
particular situation.

Sometimes a driver will be fatigued even if he has time left under the hours of service
rules. For example, where he suddenly requires medication to fight an infection and drowsiness
is a side effect. See Palazzolo v. PST Vans, Inc., 92-STA-23 (Sec'y. March 30, 1993) DOL Decs.
Vol. 7, No. 2, p. 42.  Such a very particularized circumstance cannot be taken into account by
the hours of service rules.  Like weather conditions, it is objectively verifiable.  

Complainant hasshownvery little concerninghis individual circumstances. He believed
that disrupting his sleep pattern (which he testified was from 10 P.M. to 6 A.M. [TR 19]) even
with more than 24 hours notice, would cause him to become fatigued during the night when he
was expected to drive.  He testified to a prior experience that he thought was similar to the
assignment he was requested to take, where he got very tired.  TR 65-68.  Although this is
Brandt's particular experience, it is not objectively verifiable. Ray Warren, another supervisor
and former feeder driver, testified that some drivers are able to adjust their sleeping times by
going to bed later and then napping before going on duty, or having other individual techniques.
TR 54. Steven L. Sepich, UPS's safety manager, testified to the same effect.  TR 79-80.  I
therefore find that Brandt has not shown that his refusal to take the driving assignment was
protected activity.

Assuming, however, that from Brandt's point of view his refusal to drive was protected
activity, from UPS's point of view its firing him was a valid business decision.  It needed
flexible drivers. If Brandt could not change his sleeping pattern, which may have been true, he
was not suitable for the job. This is an additional reason that requires a finding that Brandt was
not fired for engaging in protected activity, but rather for a valid business reason.

If it is true in general that disrupting a driver's sleep pattern is likely to result in
dangerous driving, the hours of service rules should reflect this general truth.  In fact, Brandt
writes in his letter of March 19, 1995 to the OSHA investigator, "The Federal Government must
now take all this information and create a realistic rule regarding duty hours based on the
circadian rhythm research."  Brandt's argument andthe data supporting it should be addressed
to the Department of Transportation, the agency that writes the general rules.  I found the
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argumentandthedatavery interesting,but insufficientto overcomethepresumptionthat the
hoursof servicerulesnowin forcestatethegeneralguidelinesapplicableto commercialdrivers
at this time.

Accordingly,I find thatrespondent’sactionof firing complainantwasnotdiscriminatory.
I recommendthattheSecretaryenterthefollowing orderpursuantto 29CFR§1978.109(c)(4):

ORDER

The complaint of Thomas E. Brandt is denied.


